
MEMORANDUM

DATE: February 25, 2008

TO: Chairman Jim Taylor; Public Defender Commission Members; Chief Public

Defender Randy Hood; and Chief Financial Officer Harry Freeborn

RE: Attendance at the SCLAID Conference on February 7 & 8, 2008

I attended the ABA mid-winter meeting which was held on February 7 & 8, 2008 in Los Angeles.

Specifically, I attended the all-day conference on Friday that was hosted by the Standing Committee

on Legal Aid and Indigent Defense (SCLAID).  This year’s summit was on indigent defense

improvement.

In early January, Georgia Vagenis, the executive secretary for that committee, contacted me.  She

asked if I would give a presentation on the progress that has been made in the state of Montana.  I

agreed to do so.  My notes for that presentation are attached hereto as Appendix A.

The topics of this year’s conference included:

1. A presentation on wrongful convictions which included references to the situation

here in Montana;

2. The impact of the media on reform efforts and enlisting the media in efforts in your

state;

3. Case overload, ethical and political considerations and, when all else fails, shut

downs, litigation and contempt proceedings;

4. National developments in review and lessons learned (this portion included my

presentation);

5. An open discussion regarding current problems and concerns in the various Public

Defender systems throughout the country.

The topic regarding wrongful convictions focused not only on what has happened, but on

potential reform of criminal discovery statutes and rules in an attempt to prevent wrongful

convictions in the past based upon a failure to disclose exculpatory evidence.  There was also some

additional discussion about enactment of rules or statutes that would require the recording of would-

be confessions.  One of the presenters presented a model bill for standard discovery in criminal

cases.  As we all know, Montana has fairly broad discovery.  I have, nevertheless, attached a copy

of that bill to this memo as Appendix B.  One of the highlights of that bill is the fact that it imposes

duties upon Prosecutors in the absence of any request by the Defense and Section 4.F. requires the

Prosecutor to certify, in writing, that it has fully complied with the disclosure obligations contained

in the Act.  This certification also requires a written statement from a designated lead investigator



Public Defender Commission

February 25, 2008

Page 2

from each law enforcement agency involved in the investigation of the charges that confirms that the

agency has given the Prosecution all information that, if known to the Prosecution, would be

discoverable.  This certainly goes beyond the mandates of our current statutes.

If I recall correctly, I mentioned in last year’s memorandum that the much anticipated discussion on

caseload management that was presented last year was really a teaser. There was a lot of discussion

about ethical obligations and theory, but no real formulas or mechanisms for fixing the problem.

When the subject was placed on the agenda again this year, I looked forward to the presentations

with anticipation. Once again, however, I really received very little in the way of substance.  Much

of the time was spent discussing how to prepare for and declaring that the services of any given

Public Defender agency would no longer be available because caseloads had become unmanageable.

Hopefully, I will not be referring to those materials in the near future for guidance.

I had hoped to have a meaningful discussion with James Neuhard, the head of the Michigan

Appellate Defender Office.  He has been involved in putting together caseload formulas for decades.

Their numbers, however, don’t really translate to our numbers. I learned this in a discussion with

Dawn Van Hoek, another summit speaker.  She is the Chief Deputy Director for the Michigan

Appellate Defender Office. Frankly, much of the conversation I had with Ms. Van Hoek involved

the fact that Michigan was in a very dire funding crisis.

In summary, SCLAID and the work of the Public Defender Commissions that have gone before us

has been invaluable in allowing us to avoid pitfalls that other statewide agencies have experienced.

At this point, however, we are probably on the cutting edge and are able to provide some insight to

other state agencies on how to run a statewide program of this type. I doubt that we will ever get any

real caseload formulations from other states that will work for us.  Most states are still content with

vague statements as to caseloads or are floundering with number systems that are unrealistic and not

really followed.

Michael J. Sherwood




























